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If it were necessary, for the purpose of sustaining the dissolu- 
tion of the injunction by the Common Pleas, we should further 
hold that the parties having treated the property in controversy as 
personalty by the execution of the chattel mortgage and other 
acts, showing that the articles were not intended to be made fix- 
tures, the complainant could not now have a decree for them as 
having been parcel of the freehold. 

III. The injunction having been properly dissolved as to a part 
of the property only, and that too which had not diminished in 
value in consequence of the injunction, and which was sold on exe- 
cution afterwards, and the proceeds of the sale applied upon the 
judgments of defendants, no decree should have been rendered 
against the complainant for the amount of the balance of said 
judgments at law, and the penalty. 

The complainant having properly appealed, it is ordered that 
the defendants, in whose favor the decree was taken in the Common 
Pleas, pay the costs accruing on the appeal, and that the cause be 
remanded. 

Jtoswell Marsh, Attorney for Complainant. 

Stanton $ McCooJc, Attorneys for judgment creditors of Hewitt, 
and JR. iS. Moody for other respondents. 



Louisville Chancery Court, Kentucky. 

PKAGOFF VS. HESLEP AND OTHERS. 

1. Co-owners of Ships and Steamboats. Their liens for sums advanced in payment 
for the construction of the vessel. 

2. If they unite in building the vessel for the purpose of conducting a joint trade, 
in the carrying or merchandise, passengers, etc., to divide profits and suffer losses 
as partners do, unless there is some controlling circumstance, each part-owner 
has a lien on the ship, or steamboat, for such advances ; and will have a prefer- 
ence over general creditors of the other part-owners ; but not against purchasers 
of the other's shares, without notice. 

3. Remarks on the cases of Doddington vs. Hallet, and Ex parte Young. 

4. Some of the distinctions between partners and part-owners. 

The opinion of the Court, in which the facts fully appear, was 
delivered by 

Pirtlb, Ch. — This is an attachment sued out by the plaintiff, against 
the interest of the defendant, Heslep, in the steamboat Cornelia. A 
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bond was given by the owners, who have since sold the boat, for a 
full price ; and the dispute is now about the proceeds of the sale. 
It is alleged, in behalf of the other owners, that the boat was built 
by them and Heslep in partnership, and that Heslep did not pay 
his proportion of the price of the building of the boat, but is in debt 
to them in a large sum, for money advanced for that purpose. The 
books of the boat show, according to the testimony, that " Heslep 
had drawn from said boat, his entire interest in said boat and 
§1,450 over and above said interest, after giving him credit for his 
services &c," for he had been master of the boat. 

Heslep, in his answer, says that he owned, at the date of the at- 
tachment, thirty -four sixtieths of the boat, " subject to the payment 
of her building and running debts. Said boat was built in partner- 
ship by respondent and his co-defendants, and she has been run by 
defendants in partnership." 

The proof shows that the proceeds of the sale of the boat have 
been applied to the payment of its debts, and that there is the sum 
of $2,700 still due for the building of the boat. Heslep is alleged 
to be insolvent, but there is no proof of this. The attachment was 
sued out upon the ground that he had no property in the State 
known to the plaintiff, but the interest in the boat, which was about 
to be removed. 

Heslep says he had two slaves at that time hired on the boat. 
As to the insolvency or solvency, the parties would stand about on 
even ground, if that could rule the case. 

A part owner may have a lien for advances where there is a 
partnership ; and there may be a partnership in a steamboat, or it 
may be partnership property as well as any chattel. This is so 
well acknowledged that it would be useless to quote any thing to 
prove it. 

But the question of importance and difficulty is, whether there 
can be a lien, such as for a partner, where there is not that kind 
of association and holding of the property in the manner in which 
mercantile partnerships are constituted ; and as property, such as 
goods, articles in trade or manufacture, are held in buying and sel- 
ling, and in carrying on the manufacture &c. There is no proof 
of a regular partnership in this case. The interest which part- 
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owners have been held to have in ships, for a long time back, and 
before the invention of steamboats, is that of tenants in common 
and not joint-tenants; because, for the sake of commerce, they 
■were to be deemed mercantile property so far as that the Jus ac- 
creseendi should not attach to them. 

Part-owners, are, as Pothier calls them, quasi partners. 

For the sake of trade, and to encourage men to unite their capi- 
tal and industry in building and running boats, may not this policy, 
that made them commercial property so far, be carried still fur- 
ther, — may they not be treated as partnership property is treated, 
for the purpose of securing the co-owner, who has advanced money 
beyond his share in the building of the boat ? A lien is given to 
partners respectively to secure them in all that is due them from 
the concern, on account of the relation to each other ; the good 
faith demanded ; the manner in which they hold : and the public 
policy that encourages trade. These are the reasons. — Our steam- 
boat owners are not partners in the technical sense ; they cannot 
sell the shares of each other; no one has power to dispose of the 
boat ; they can not bind each other as far as partners in the trade 
of buying and selling, or of manufacture, can ; and there are other 
relations of partners which they have not. But does all this imply 
that they should not have an equitable right superior to others, to 
be secured in the disbursements they make for each other in the 
building of the steamboat ? If several persons unite in building a 
steamboat for the purpose of conducting a joint trade in the carry- 
ing of merchandise, passengers, &c, to divide profits, and suffer 
losses as partners do ; it seems to me that the building of the boat 
is to be deemed a part of, and the foundation and commencement 
of their joint trading ; and that there is just the same reason for 
giving one of them a lien for advancements in the building, as 
there would be in the instance of the common partnership in mer- 
chandise, as long as a purchaser without notice is not concerned. 

I do not say that this would be the case where a joint business 
in trade was not contemplated, but where the boat might be built to 
be chartered or let out. Ordinarily, part-owners of a ship, or steam- 
boat, are not deemed partners. The relation of partners is an ex- 
ception and must be specially shown, 3 Kent, 155. This is true 
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enough ; but what does it mean ? It means, there must be proof be- 
yond the fact of mere part-ownership, to make a partnership so that 
one may sell the ship or boat ; that a lien shall exist for a balance, 
against a purchaser without notice : that a power shall exist in one 
to bind the owners of other shares, beyond the power of mere part 
owners, &c. 

In the case of Doddington vs. Hallet, 1 Ves. Sr., 497, Lord 
Hardwicke decided that there was a partnership so far forth as that 
a lien should be given the part owners for money advanced in the 
fitting out, &c, of the ship. The case was this: "An agreement 
was entered into by and between the plaintiffs and Thomas Hall, 
empowering him to contract and agree for the building of a ship 
for them for the services of the East India Company, and for the 
fitting out, managing and victualling with [a contract between 
Hall and them] to pay proportional shares according to the several 
parts of the money, and all the charges and disbursements in equip- 
ping" &c. The suit was to subject Hall's share, in preference to 
his general creditors. Lord Hardwicke said, " It must be admit- 
ted, the ship may be the subject of partnership as well as any 
thing else ; the use and earnings thereof being proper subjects of 
trade, and the letting a ship to freight as much a trade as any other. 
Then it appears plainly to be a partnership among them, and the 
ship itself to be part of the subject thereof, which was to be let to 
freight to the company, it being their method of trading. The 
foundation of this partnership stock ia the ship itself, which must 
be employed, and the earnings and profits to arise." 

This case has been treated as overruled in the modern English 
books, and by Kent. But it does not stand overruled in this State. 
How did it come to be considered overruled? Mr. Abbott in his work 
on Shipping, had said, "It seems to have been considered that 
part owners might have a lien on each other's shares of a ship, as 
partners in trade have on each other's shares of their merchandise. 
But I do not find this point to have been ever decided, and there is 
a material difference between the two cases. Partners are at law 
joint-tenants of their merchandise ; one may dispose of the whole 
property. But part-owners are tenants in common of a ship. One 
cannot sell the share of another. And if this general lien exists, it 
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must prevail against a purchaser, even without notice, which does 
not seem consistent with the nature of the interest of a tenant in 
common. It is true, indeed, that as long as the ship continues to 
be employed by the same persons, none can be permitted to partake 
of the profits, until all that is due, in respect to the part he holds 
in the ship, has been discharged. But as one part-owner cannot 
compel another to sell the ship, there does not appear to be any 
mode by which he can enforce against the other's share of the ship 
in specie, the payment of his part of the expenses." In the case of 
Ex parte Young, 2 Ves. & Beam. 242, Lord Eldon says: — 

" The difficulty in this case arises upon the decision of Dodding- 
ton vs. Mallet, by Lord Hardwicke, which is directly in point. That 
case is questioned by Mr. Abbott, who doubts what would be done 
with it at this day ; and I adopt that doubt. The case which is given 
by Mr. Abbott from the Register's Book, is a clear decision by Lord 
Hardwicke, that part-owners of a ship, being tenants in common, 
and not joint-tenants, have a right, notwithstanding, to use in part- 
nership, and consider that as a chattel, liable as partnership effects, 
to pay all debts whatever, to which any of them are liable on ac- 
count of the ship. This opinion went the length, that the tenant 
in common had a right to a sale. There is great difficulty upon 
that case, and the inclination of my judgment is against it. But it 
would be a very strong act for me, by an order in bankruptcy, from 
which there is no appeal, to reverse a decree made by Lord Hard- 
wicke in a case." He says, "there is no decision in equity contra- 
dicting that." 

In a note to 2 Rose Rep. 78, Lord Eldon says, "Doddington 
vs. Mallet, I know from a MS. note, to have been Lord Hard- 
wicke's deliberate judgment. In a case of joint property I admit 
there cannot be much difficulty." "I have no doubt that freight is 
liable to the joint demands. As to the ship, it stands upon the 
nice distinction of a tenancy in common." 

Lord Eldon seems to have been deluded by Mr. Abbott, (Lord 
Tenterden) and Mr. Abbott deluded himself by looking at the old 
common law as to tenants in common, and the distinction between 
them and joint-tenants, and the rights and powers of partners, 
strictly so called; and the rights and powers of part-owners, as laid 
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down by Lord Hardwicke, and for the purpose stated, and by com- 
paring them as he (Abbott,) compared the others. He had forgotten 
that a part-owner of even an equal interest was deemed a tenant in 
common only for the encouragement of trade, that there might be 
no survivorship ; and that, if one tenant in common could not sell 
the share of another, this did not, for a moment, prove that the same 
equity did not exist with them, and the same policy apply, where 
the relations between them in faith and business were the same as if 
they were called joint-tenants. 

That one part-owner has not the power to sell, has no more to 
do with the question, than to say one partner has not the right to 
destroy, and therefore he shall have a lien ! He might well, indeed, 
be deemed entitled to a preference in equity, (without any legal 
right,) and might be looked upon as a partner is looked upon for 
such purpose, and yet have no power to sell, because the object 
of the joint concern is not to sell, but to keep and run the boat. 
Another delusion of Mr. Abbott ; he says, " And if this general 
lien exists, it must prevail against a purchaser, even without 
notice." Now this position was expressly excluded by Lord Hard- 
wicke in the case of Doddington vs. Hallet, ; and surely it is 
no argument against the application of the lien, where there is 
no purchaser without notice, because it would not be right to 
extend it to property in the hands of such a purchaser. His 
argument is, that as partners out and out cannot assign their 
shares, so as to put a purchaser in a better condition than them- 
selves, and as one tenant in common cannot sell the share of another, 
therefore there can be no equity afforded between part-owners 
as there may be between partners ! Even Lord Eldon is carried 
away hy"a,nice distinction of a tenancy in common." This is 
really surprising. It might have been thought that it would be 
carrying the doctrine, so salutary and naturally honest as to part- 
ners, too far when it reached part-owners ; but surely it is difficult 
to perceive any convincing good sense when a chancellor tells us it 
cannot be done, because one is a joint-tenancy and the other is a 
tenancy in common. Because part-owners are not partners for 
every purpose, I repeat, it does not follow that none of the relations 
rights and equities of partners belong to their condition. Most of 
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those who have withheld these rights and equities, have done so on 
grounds as artificial as those of Lord Tenterden or Lord Eldon — be- 
cause they were found not to he partners in toto, therefore they 
could be partners in nothing, or for no purpose. 

In Nicoll vs. Mumford, 4 Johns Cby. Rep. 522, chancellor Kent 
followed the case ex parte Young : but this decision was reversed, 
and the decision of Lord Hardwicke in Doddington vs. Rallet, was 
approved; 20 Johns Rep. 611. The case in 6 Pick. 46, does not 
examine the question ; but treats the matter as ruled against Hard- 
wicke's opinion. 

The case of Knox vs. Campbell, 1 Penn. State Rep. by Barr, 
367 ; and the case of Hopkins vs. Forsyth, 14 Penn. Rep. 38 ; and 
the case of Patterson vs. Chalmers, 7 B. Mon. 598, are not deci- 
sions which may not stand with the case of Doddington vs. Rallet, 
and with what is contended for in this case. They use the general 
language about part-owners being tenants in common &c, but do 
not decide the question now before the court ; and very different 
questions were before the respective courts in those cases. In Gil- 
pin's Rep. 460, Patton vs. The Randolph, Judge Hopkinson men- 
tioned the case ex parte Young with approbation ; but the question 
here was not before him ; nor was it necessary to decide that Hard- 
wicke should give way to Eldon. 

In the case of Hewitt vs. Sturdevant, 4 Ben. Monroe, 453, the 
Court of Appeals of Kentucky expressly approve the decision of 
Lord Hardwicke. 

They say, "the decision of Lord Hardwicke as applicable to the 
facts of the case before him, seems to us to be founded on the clear- 
est principles of equity. The facts of the case before him justified 
the determination only, and he can be regarded as deciding, though 
his reasoning went further, that the administrator of an intestate 
part-owner of a ship, had not a right to take his share and apply 
it to the claims of his general creditors, free from the cost and ex- 
penses incurred by a co-builder and fitter out of the vessel, over his 
share, but he was entitled to a lien on the vessel for his excess of 
advances, settled upon the principles of a partnership as to the 
building and fitting out." 
48 
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"And what reason, propriety, or justice, would there be in allow- 
ing a general creditor to receive and bear away the proceeds of 
that part or interest in a ship, which was in part, or whole, built, 
erected and rendered valuable, by the extra advances of a co-build- 
er, and which might never have existed or been made valuable, but 
for those extra advances ?" 

In Smith vs. Be Silva, Cowp. Rep. 471, Lord Mansfield and 
the whole court, applied to part-owners the doctrine settled by the 
case of Skipp vs. West, 1 Ves. Senr 239, that between partners 
there is a lien for a balance. This case is referred to with appro- 
bation in the cese of Hewitt vs. Sturdevant. 

By the common law, one part-owner, or a majority of part-owners, 
could not bind others for expenses of repairs, without consent express- 
ed or implied. This was not the general commercial law, but it was the 
law of England. Story on Part. sec. 421, 427. The implication 
of consent was very easily made, and now it is presumed as a gene- 
ral rule, unless the contrary appears. Such is the advancement of 
the law as society moves on. 

It is not hard to presume a consent on the part of co-builders of 
steamboats and ships, that their shares shall stand bound to their 
co-owners, till their over advances are paid off. There are few 
cases, indeed, where the parties have built with the intention of a 
continued association in the carrying trade, that this understand- 
ing has not been had, expressed or implied. It is now a rule, safe 
to be made on the implication, that in the absence of controlling 
circumstances, part-owners do not intend to rely solely upon the 
personal responsibility of each other to reimburse themselves for 
expenses and charges incurred upon the common property, for the 
common benefit ; but that there is a mutual understanding, that 
they shall possess a lien in rem. Story on Part. sect. 444, agrees 
with this position. I shall dismiss the attachment. The other 
owners have a preference over Heslep's general creditors. 

Tyler for Plaintiff — Ripley for Defendant. 



